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WORK HEALTH AND SAFETY BILL 2019 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 
Debate was interrupted after clause 4, as amended, had been agreed to. 
Clause 4A: Meaning of officer — 
Mr P.A. KATSAMBANIS: Clause 4A(1)(a) provides a definition of the term “officer”, which starts off with the 
definition contained in section 9 of the commonwealth Corporations Act 2001. That definition contained in the 
Corporations Act excludes a partner in a partnership. The clause then goes on to make further provisions. Can the 
minister outline how this definition differs from the definition in the model bill? 
Mr W.J. JOHNSTON: The difference is that we have added our own definition for an officer of the Crown. 
Mr P.A. KATSAMBANIS: Can I take it that clause 4A(1) is identical, either in words or meaning, to what is 
included in the model bill and that subclauses (2) and/or (3) may differ, or have there been any substantial 
modifications of subclause (1)? 
Mr W.J. JOHNSTON: There have been no other substantial modifications. 
Mr P.A. KATSAMBANIS: I accept that from the minister, and I move on to subclause (2), which is the definition 
of “officer of the Crown”. At the outset, it makes sense for Western Australia to define what an officer of the 
Crown is, because that is our jurisdictional capacity for Western Australia. I have no issue with the fact we have 
our own definition. I just want to explore what is and what is not included in this definition, because, as the minister 
would be aware, an officer or what is colloquially termed a “PCBU”—a person who conducts a business or an 
undertaking—is critical in some of the aspects contained further in the bill, so it is quite important to define who 
may or may not be an officer, particularly an officer of the Crown who would have liability under this clause. It is 
quite clear that a minister, the Governor and an elected member of local government are excluded—the bill does 
not use the word “elected” but I assume it is an elected member; the term is “local government member”. Those 
people are excluded from the operation of what is an officer, but then there is a definition of what an officer of the 
Crown is for the purposes of this bill, and those people are then going to be bound by the laws that apply to officers. 
The first part of the definition in clause 4A(2)(a) states — 

in relation to the business or undertaking of a body corporate that is an agent of the Crown, any person 
who makes, or participates in making, decisions that affect the whole, or a substantial part, of the business 
or undertaking; 

How far does it reach? Before I conclude, I will differentiate it from the other parts of that definition, which state — 
(b) in relation to the business or undertaking of a Crown agency, the chief executive; 
(c) in relation to the business or undertaking of a Crown agency, any person (other than the chief executive) — 

(i) who makes, or participates in making, decisions that affect the whole, or a substantial part, 
of the business or undertaking; and 

(ii) who is, within the organisational structure of the Crown agency, directly responsible to the 
chief executive. 

How far down does that go? Paragraph (a), “a body corporate that is an agent of the Crown”, seems to have a much 
broader capture of potential individuals than either an “undertaking of a Crown agency”, which is limited to the 
chief executive or those people who participated in the decision-making process and who are, within the 
organisational structure, reporting directly to the CEO. That is pretty clear—it is the line under the CEO—but in 
paragraph (a), it is unclear. How far down does that go? Just to round it all off, who are these body corporates that 
are agents of the Crown? 
Mr W.J. JOHNSTON: The definition in subclause (2)(a) is lifted from the Corporations Act. The member says 
that it is more extensive, but it is actually exactly the same. The definitions that are well understood, as I am 
advised, in respect of the Corporations Act are also now well understood in respect of a government organisation. 

Mr P.A. KATSAMBANIS: Yes, but, I did contrast paragraph (a) with paragraph (c), which adds that extra 
limitation. Paragraph (a) applies to all people who make or participate in decisions that affect the whole, or 
a substantial part, of the business or undertaking. I recognise that these will always be different in each case, but 
paragraph (c) adds an extra limitation. It includes all those people who make or participate, but they must also be, 
within the organisational structure of the crown agency, directly responsible to the chief executive. Therefore, clearly, 
in an organisational tree, it is just the next line. In paragraph (c), it is just the next line. In paragraph (a), it is clearly 
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broader. What will the differences be in practice? Who will paragraph (c) apply to and who will paragraph (a) 
apply to? They are dealing with different bodies. 

Mr W.J. JOHNSTON: As I have already answered, paragraph (a) is lifted from the Corporations Act. There is no 
doubt about what that means. As I am advised, there are established decisions about the interpretation, so that is not 
in question. Paragraph (b) is very clear because it is the chief executive. With paragraph (c), again, I do not see that 
there is any doubt because it is a person other than the chief executive who makes and participates in decisions and 
who sits within the agency and is directly responsible to the CEO. I do not accept the argument that there is doubt. 

Mr P.A. KATSAMBANIS: I do not think that there is any doubt about paragraphs (b) and (c). I think it is 
paragraph (a) in which a lack of clarity lies. Saying that we have dealt with these definitions in the Corporations Act 
is a little bit of a cop-out because this will apply to the crown agencies of Western Australia or body corporates 
that are agents of the Crown. Subclause (3) applies to public corporations and extends out to the broader definition 
that is included in subclause (2)(a). It specifically relates to our agencies in Western Australia. The minister simply 
says, “When something happens, what we’ll do is we’ll go to court and we’ll dust off all of the precedents relating 
to the Corporations Act”, which is really all about company officers in private corporations, if we want to 
distinguish them from corporations that are part of the government’s structure. That all applies to publicly listed 
companies, unlisted companies or Pty or Ltd companies. That is the body of law that the commonwealth law has 
been interpreted around. It is quite hazy—I am not going to drag out the interpretation. A lot of it depends on the 
specific factual circumstances. It looks as though subclauses (2)(a) and (3) will leave us with making a determination 
on a case-by-case basis as to who may fit the description, whereas in paragraphs (b) and (c) of subclause (2) it is 
very clear. In paragraph (b) it is the CEO and in paragraph (c) it is all those people who might have been responsible 
for the decision but are directly reporting to the CEO. Therefore, if a person is in a crown agency, they are covered; 
they quite clearly know who will be determined as an officer and who will not. But if a person is in a body corporate 
that is an agent of the Crown or a public corporation, such as Synergy, Western Power and the like, it is more 
opaque. Why the differentiation? Why not make it, for all agencies that the Crown is responsible for, just the CEO 
and the people in the organisational structure who are directly responsible to the CEO so that there is clarity? 
People would know then that if they are promoted to a position, this will be the sort of obligation that they will be 
subject to, including a criminal penalty of up to 10 years’ imprisonment, which we will come to. Why create this 
opaqueness? As the minister pointed out, we drafted this definition in WA. This was not a direct lift from the 
model law at all, so why create this opaqueness? Why leave officers working within the broader public sector in 
Western Australia at sixes and sevens as to whether they will be covered by this legislation? 
Mr W.J. JOHNSTON: I think the member misunderstands the clause. There is no ambiguity in the words here. 
It is very clear. All one has to do is read the words themselves. The member should go back and read what it says 
in subclause (2)(a). It states — 

in relation to the business or undertaking of a body corporate that is an agent … 
There are then the words lifted from the Corporations Act, so there is no question of when that applies. We know 
what the relevant meaning is under the Corporations Act, so there is absolutely no question of what that means. 
For paragraphs (b) and (c), which are in relation to the business or undertaking of a crown agency, the crown 
agency is clearly not a body corporate. In fact, if the member looks at the previous clause, he will see that these 
matters are defined there. Therefore, the basis of the question is a misunderstanding. The member is not reflecting 
the words that are in the clause. I cannot provide any additional information, because the member is not asking 
a question that is based on the clause that is in front of us. 

Mr P.A. KATSAMBANIS: We are going to have to agree to disagree on this. This is another one of these issues 
that is critical to the functioning of the bill. Under clause 30B, an officer of a person conducting a business or 
undertaking can be subject to a penalty, in certain circumstances, of imprisonment of up to 10 years. Under 
category 1 offences, such an officer can be subject to a penalty of up to five years’ imprisonment, and in other 
cases of up to two years’ imprisonment, and substantial penalties amounting to millions of dollars. There needs to 
be absolute clarity on whom this will apply to. The minister has come in here and said, “Oh, it’s been defined in 
the corporations law”, when the corporations law clearly does not apply to the Crown of Western Australia or 
any bodies under the Crown of Western Australia. Three levels of distinction are created in subclauses (2) and (3). 
One set of rules is made in relation to a body corporate that is an agent of the Crown, and the same set of rules 
substantially applies to public corporations for the purposes of this bill. Again, this is all about the meaning of 
“officer of the Crown”. Then paragraphs (b) and (c) have the chief executive of a crown agency or the person on 
the next line of an organisational chart who reports directly to the CEO. The member for Nedlands is looking at 
me. Obviously, an organisational chart might have a line reporting directly to the CEO but then might have another 
line outside of that next level that also reports directly to the CEO. For all intents and purposes, it is all people who 
directly report to the CEO. They might not be part of an executive group but they still have to report directly. There 
is a clear distinction there. No reason has been proffered for why there is a distinction between a body corporate 
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that is an agent of the Crown and a Crown agency, or what they are. I think this is another one of those answers in 
which the minister has given his explanation—I do not expect him to give me another one—and it is not 
satisfactory. It is not that it is not satisfactory to me; it is not satisfactory to good-quality hardworking public sector 
employees who might be contemplating the sort of liability they would have under this bill and who will perhaps 
contemplate whether they ought to seek a promotion when the liability that they are going to be subject to is 
opaque. We do not want to do that. We do not want to lose good people. We do not want good people to not take 
on good jobs. It is the sort of point that was made about other matters in this bill by the Australian Institute of 
Company Directors in the information that I read into Hansard yesterday. Again, it shows that we are introducing 
a bill with extremely high penalties of imprisonment, yet we are not 100 per cent sure to whom it will apply: 
“Leave it to the Corporations Act”—that does not apply to the Crown of Western Australia at all. I do not think it 
is good enough, minister. 

Mr W.J. JOHNSTON: It would possibly help were the member to listen to my answers. Firstly, let me make it 
clear: I did not say that the Corporations Act applies. What I said was that the definition of the person that has 
been provided here copies the definition in the Corporations Act. 

Mr P.A. Katsambanis interjected. 

The SPEAKER: Member for Hillarys, you have had your go. 

Mr W.J. JOHNSTON: Member for Hillarys, let me explain, because clearly there is no point in asking questions 
if you are not going to listen to the answer. Clause 4A is titled “Meaning of officer”. Subclause (1)(a)(i) states — 

an officer within the meaning of the Corporations Act … section 9 other than a partner in a partnership; … 

The member understands that—correct? 

Mr P.A. Katsambanis: Of course I understand that. 

Mr W.J. JOHNSTON: Then subclause (2)(a) states — 

in relation to the business or undertaking of a body corporate that is an agent of the Crown, … 

Now we need to define the office that is equivalent to that as applied under the Corporations Act. We have taken 
the words in the Corporations Act and applied them to this situation. I have not said that the Corporations Act 
applies; what I have said is that we have lifted that definition, which the member just said two seconds ago he fully 
understands. All we are doing is taking that definition and applying it to circumstances in which it is not 
a corporation covered by the Corporations Act. That is why if the member were to look at the words instead of 
talking and read them, he would find that it states — 

in relation to the business or undertaking of a body corporate that is an agent of the Crown, … 

It then provides the definition of relevant person, the officer, which is analogous to the corporations law, which the 
member says he understands. That is all he needs to do if he understands it in the Corporations Act. I simply cannot 
help him further by explaining exactly the same provision in respect of an analogous body. 

Then in subclauses (2)(b) and (2)(c) it provides, not in relation to “of a body corporate that is an agent of the Crown”, 
but in respect to a “business or undertaking of a Crown agency” that is a separate institution, a relevant definition 
in respect of each relevant institution, because some institutions are different. The member said in one of his questions 
before that we cannot look at each case separately. Actually, we have to. That is the whole purpose of law. We 
apply the law on the basis of facts. 

Mr P.A. Katsambanis interjected. 

The SPEAKER: Member for Hillarys! 

Mr W.J. JOHNSTON: That is the point. Every circumstance is relevant to its own facts. I find this a difficult 
conversation to hold, because I am the layperson and the member for Hillarys is the lawyer. I am trying to explain 
to him what he got taught in law school. I do not understand that. It is very difficult for me to further explain, 
because it is so fundamental to the work that he did before he came to Parliament. It disappoints me that we have 
to have this conversation at all. 

Let me go back over this again. We have the two definitions in paragraphs (a) and (b). Then subclause (2) states — 

Each of the following persons is taken to be an officer of the Crown for the purposes of this Act — 

It is not for another purpose; it is for the purposes of this legislation. Paragraph (a) then states — 

in relation to the business or undertaking of a body corporate that is an agent of the Crown, … 
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It then defines who the person is and provides an exact definition—not a vague definition. It is so exact that the 
member understands it because it is the same definition that is used in the Corporations Act, which the member 
told me he understands. I really, really do not understand why the member understands a set of words when it is 
used in the Corporations Act, but when the identical words are used in this legislation, it then becomes confusing. 
Does the member see my problem with the discussion that we are having? I am using these same words, and the 
member understands them only in one circumstance, not in both circumstances. It is simply not possible for me to 
provide a more detailed explanation when they are the same words that the member understands in one case but 
not in another. 

The SPEAKER: Member for Hillarys, we have a very big bill here and this has been going on for quite a while. 
If we want to get through this bill, it is not who is the biggest and best. Please, stick to the facts. 

Mr P.A. KATSAMBANIS: It is not up to me to get through this bill. I am interested in exploring this bill and 
considering it in detail and assisting the processes for the public of Western Australia. I will not be bullied; I will 
not be patronised and it would really help if the minister actually focused on what I am focusing on—trying to 
provide actual explanations rather than political pointscoring. He will get his time for that. He has had a bit of that; 
he will get his time again. This is not about political pointscoring or patronising or obfuscating—right! If that 
would really help, Mr Speaker, that is what I would find really helpful. But at some point in time, I will just give 
up and let the record speak for itself. The problem is that this will be litigated and people will waste a whole bunch 
of time and a whole bunch of money litigating this when they could have been doing better things like running 
businesses and running government agencies and providing services to the public. That is the real pity here, but 
that is the path the minister has chosen. 

Minister, I understand the words. I am asking the minister why he has used one set of words for one group of people 
in subclause (2) and another set of differentiated words in the other part of subclause (2). I have asked the minister, 
I do not know, three, four or five times. The minister has chosen not to answer. I will take that as the minister 
choosing not to answer. That is fine and we can move on. I am not the sort of person who will keep asking it 20 or 
30 times. I know that in the other place—I sat in there for four years—some people like to do that. That is fine, 
minister. But let me make it clear: I have asked the minister why he has used one set of words that have a meaning 
and why he has differentiated them. He has not given us an answer. I will leave it at that and move on. 

Mr W.R. MARMION: I was not really interested in this clause but now I am because I am totally confused. 
I totally understand where the member for Hillarys is coming from. He is not getting an answer. It is very simple. 
Clause 4A(2)(a) is saying that no matter what the organisational structure, anyone in the chain of command 
involved in decision-making is an officer, but if they happen to be in a Crown agency, it is only anyone reporting 
directly to the CEO. Why is that? The simple question is, given that is what we are talking about: why is 
there a difference between a “business or undertaking of a body corporate that is an agent of the Crown” and 
a “business or undertaking of a Crown agency”? Why is there a rule for one? 

Mr W.J. JOHNSTON: Member for Nedlands, I am very pleased to answer that because that is not the question 
that was asked by the other member. 

Mr P.A. Katsambanis interjected. 

The SPEAKER: Member for Hillarys, calm down, please. 

Mr W.J. JOHNSTON: I draw the member’s attention to the opening phrases in clause 4A(2), paragraphs (a), 
(b) and (c). I will read them out loud. At paragraph (a), it says — 

in relation to the business or undertaking of a body corporate that is an agent of the Crown … 

Okay? That is the first definition. The second definition is at (b) — 

in relation to the business or undertaking of a Crown agency … 

The member will notice that the words “body corporate” are not there. Then (c) states — 

in relation to the business or undertaking of a Crown agency … 

Again, notice that the words “body corporate” are not there. That is the difference; paragraphs (b) and (c) are in 
respect of things that are not body corporates, whereas (a) is in respect of a body corporate. 

When we go to “body corporate”, we have adopted exactly the wording from the Corporations Act—the member 
for Hillarys points out that he is very familiar with that—and applied it to a body corporate that is a crown agency, 
because that is relevant to a body corporate, whereas, in (b) and (c), it is for institutions that are not body corporates, 
and therefore the Corporations Act is not analogous because they are not a body corporate. This is not confusing. 
This is simple. The courts will have no trouble interpreting it, because it is simple. I accept that the member for 
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Hillarys did not understand that, and I make no negative judgement against him, but it is still straightforward 
and simple. 

Clause put and passed. 

Clause 5: Meaning of person conducting a business or undertaking — 
Mr P.A. KATSAMBANIS: Clause 5 is the definition of “person conducting a business or undertaking”. It is 
extraordinarily important, and the basis for a number of offences and a number of duties conferred by this bill. Is 
there any difference at all either in wording or meaning between this definition and the definition contained in the 
model law; and, if so, how does it differ? 

Mr W.J. JOHNSTON: There is one difference. Recommendation 7 of the ministerial advisory report proposed 
that the exclusion for workers and officers from the definition of PCBU could be further clarified by ensuring that 
only natural persons are excluded. This is because the word “person” is defined in the Interpretation Act as including 
a natural person or a body corporate. Since “individual” is defined as a natural person in the Interpretation Act, 
this was the approach taken during drafting. In every other circumstance in which “person” is used in the Work Health 
and Safety Bill 2019, it should be construed according to its context; that is, “person” could refer to an individual, 
a body corporate, or both, depending on the context of the clause. 

Mr D.T. REDMAN: I agree with the member for Hillarys. This clause is really significant, because it is one of 
the filters that the decision-making process goes through in order to move to whether someone has committed an 
offence or not. Although I recognise and we have seen from the last comments from the minister that a significant 
portion of this is model law, I think it is important to understand exactly who this is and is not filtering out. 
Clause 5(6) states — 

The regulations may specify the circumstances in which a person may be taken not to be a person who 
conducts a business or undertaking for the purposes of this Act or any provision of this Act. 

I assume that means that the government could capture by way of regulations a list of people, groups and/or 
organisations that the government chooses not to be subject to these rules. 

Mr W.J. JOHNSTON: Yes. Excellent question. This is directly from the model law. I am advised that no state 
or the commonwealth have prescribed any classification to be excluded from the act, but it is like a just-in-case 
clause. Imagine some circumstance in the future that we had not thought of, but we wanted to exclude some 
category of employment from the act, we would have the power to do so by regulation. Having said that, it is not 
the intention of government to prescribe any classification of person not to be covered by the act, and that is 
consistent with the practice in every other jurisdiction. 

Mr D.T. REDMAN: There is reference here to volunteer associations and volunteers. Basically, the way I read it 
in subclause (7), volunteer associations are not considered to be conducting a business or undertaking for the 
purpose of the act. If I can use an example, the minister can clarify it for me. There are a lot of men’s sheds around 
the state that do a fantastic job. They have industrial equipment in their sheds. There is a machinery restorer’s 
group in Denmark, again, with industrial equipment, and a lot of old equipment that could have some risk. Clearly, 
we would expect that occupational health and safety rules apply in those circumstances as they would in the 
workplace. Can the minister give me an understanding as to why those are chosen not to be captured in the 
industrial manslaughter laws as distinct from a workplace? 

Mr W.J. JOHNSTON: This, of course, excludes them from not being a PCBU. It is not just a question of the 
industrial manslaughter laws; it is all the other obligations of a PCBU. The intellectual basis of that is because we 
do not want to drag volunteer organisations into this regulatory framework. This regulatory framework is designed 
to pick up employment-style relationships, however described, for a worker—not the men’s shed sort of thing that 
the member is talking about. It is not that we are saying that men’s sheds should ignore health and safety 
regulations; rather, we do not want them covered by the particular rules and enforcement procedures that are 
applied here. Does the member understand? 

Mr D.T. REDMAN: While the minister is on his feet, there is a distinction here between a volunteer association 
and a volunteer. A volunteer themselves can be a worker. 

Mr W.J. JOHNSTON: Yes. 

Mr D.T. REDMAN: They do get captured. 

Mr W.J. JOHNSTON: That is correct. Indeed, there can be some organisations that might have staff that are run 
by volunteers, and they are still covered. It is an exclusive category of volunteer organisations—the football club, 
the junior hockey club, the men’s shed — 

Mr D.T. REDMAN: Lions and Rotary clubs. 
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Mr W.J. JOHNSTON: Rotary—great example. They are examples that are not intended to be covered under this 
regulatory framework. 

Mr D.T. REDMAN: A group called BlazeAid that does fences for areas that get burnt out? 

Mr W.J. JOHNSTON: Yes. My electorate has a large number of environmental groups. We have one that is 
a professional organisation. That will be covered by this, but the related entities that are nearby that are purely 
volunteer would not be. The Canning River Regional Park Volunteers would not be, but the South East Regional 
Centre for Urban Landcare would be. Does the member see what I am getting at? 

Mr D.T. REDMAN: I will go to one question first, but there is another bit I want to pursue in a minute. The heading 
of clause 5 is “Meaning of person conducting a business or undertaking”. I understand “conducting a business”. 
Can the minister just clarify what is meant by “undertaking”? I have seen a reference on the previous page to 
clause 216 that gives me the impression that it relates to a regulatory requirement or regulatory undertaking, 
a formal requirement, I assume, to fix something up. Can the minister give me some clarity about what is meant 
by “undertaking”? 

Mr W.J. JOHNSTON: This is one for the lawyers, but, as I understand it, it is clear what a business is and an 
undertaking might be a piece of work. It is designed to ensure people do not define themselves out of coverage of 
the act—to make sure that any workplace-like activity is clearly covered by the legislation. 

Mr P.A. Katsambanis: Trying to decipher why this terminology appeared in our corporations law over time is 
like trying to work out the potted history of corporations law or company law in Australia.  

Mr W.J. JOHNSTON: The member is probably much more accurate than I am. 

Mr D.T. REDMAN: When I read through this, which is one of the first filters that puts organisations, or people, 
in or out of being covered by the act, my question goes to schools. Schools have designer technology centres. 
I come from an agricultural college background and there are industrial areas in agricultural colleges. Yes, they 
have a focus on health and safety, as we would expect in organisations such as that. Does this law cover circumstances 
of schools and industrial areas that are attached to schools, and, therefore, responsibility as it applies to those who 
are in charge of persons? That is what the reference is in the manslaughter charges—it is not to a worker necessarily—
that may well be impacted by WorkSafe issues. 

Mr W.J. JOHNSTON: Absolutely, yes. The circumstance the member describes is covered, and it is intended to 
be covered. 

Mrs A.K. HAYDEN: I do not have a lawyer’s mind so I want to find out, with an undertaking, whether one has 
to be a business or partnership or an individual carrying out an undertaking. 

Mr W.J. JOHNSTON: There is no question that an individual is potentially covered by the legislation. 

Mrs A.K. HAYDEN: So “is not” or “is”? 

Mr W.J. JOHNSTON: I apologise for being indistinct: there is no question that an individual is covered. One could 
be a sole trader and there is no question that a sole trader is covered by the legislation. 

Mrs A.K. HAYDEN: If an individual employs a cleaner in their home, are they liable if their cleaner does 
something in their home? 

Mr W.J. JOHNSTON: I draw the member’s attention to page 9 of the explanatory memorandum. Paragraph 25 
states — 

The Bill will cover householders where there is an employment relationship between the householder and 
a worker. 

It continues at paragraph 26 — 

However, the following kinds of persons are not intended to be PCBUs: 

• individuals who carry out domestic work in and around their own home (e.g. domestic chores etc); 

• individual householders who engage persons other than employees for home maintenance and 
repairs in that capacity (e.g. tradespersons to undertake repairs); and 

• individual householders who organise one-off events such as dinner parties, garage sales, lemonade 
stalls etc. 

Mrs A.K. HAYDEN: I have one last question: We get someone to fix the reticulation. The guy who comes out 
has a business. Something happens on site with the reticulation. Is that the same as domestic work? 
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Mr W.J. JOHNSTON: No. As I said, the exclusion clause in paragraph 26 on page 9 of the explanatory memorandum 
refers to individual householders who engage persons other than employees for home maintenance and repairs in 
that capacity—for example, tradespersons to undertake repairs. Of course, one might still owe a duty of a care to 
the person, and would probably want to have public liability insurance, but they are not defined under this act. 

Mr P.A. KATSAMBANIS: For clarity, I think the minister is in heated agreement, I hope, with my comment that 
if one does engage a reticulation repair person, as I have had to do today, or a painter or gardener—whoever—the 
individual householder is not deemed to be caught as a PCBU, but that individual, or the people who employ that 
individual, or subcontract to that individual, would be captured at one’s place. 

Mr W.J. Johnston: Yes, that is correct. 

Mr P.A. KATSAMBANIS: That is the beauty of explanatory memorandums and this process. I want to use that 
element, the explanation element, to get some stuff on the record around volunteer associations. I assume that this 
is a direct lift from the model bill as to what a volunteer association is defined as. Definition and how it applies in 
practice can often be two different things. Clearly, in a volunteer association if everyone is a volunteer, it is not 
captured. As soon as the volunteer association employs any person to carry out work for the association, it is captured. 
Otherwise, clause 5(7) is read down by clause 5(8). It is a volunteer association if it is a bunch of volunteers that 
does not employ anyone. If it has a direct employment contract with someone, that is clear, that is fantastic, but as 
we all know, particularly from our own experiences in our electorates, volunteer organisations are not always as 
clear as that. For instance, some clubs are staffed solely by volunteers, but perhaps the canteen manager is paid an 
honorarium and that can sometimes be a substantial honorarium. Would that sort of arrangement ordinarily be 
covered by this exclusion from the definition? Would they otherwise be deemed to be PCBUs if the volunteers get 
together and say they will pay an honorarium to a canteen manager—a couple of hundred dollars or a couple of 
thousand dollars a year? 

Mr W.J. JOHNSTON: That is a fine question. The payment of an honorarium would not be an employment 
relationship because that is not a salary; it is not a wage for services. People get expenses; they are not in the form 
of a wage. However, if we think about it, because this legislation focuses on the interests of workers, if a volunteer 
organisation hires a worker, it is natural that the legislation applies to that organisation because it is intended to 
cover all workers. The member is correct: if a volunteer organisation hires people, it becomes a PCBU because 
we do not want to have people excluded. However, as the explanatory memorandum points out on page 9 in 
paragraph 31, volunteer associations are excluded only if they have one or more community purposes and they do 
not have any employees. However, hiring a contractor to audit accounts or drive a bus et cetera would not jeopardise 
exempt status under that provision. The fact that they have paid for services does not make them an employee. 
Clearly, because we are focused on workers, if a volunteer organisation hires a barman to run the bar at the Friday 
night football after party, it now has a worker and the worker is entitled to be protected; therefore, the legislation 
will apply. 

Mr P.A. KATSAMBANIS: I expect that is as opposed to paying the barman an honorarium. No two organisations 
are the same and they all have different arrangements. There are plenty of examples. It is the wording that creates 
as much of a problem as anything else. There are circumstances in which one of the volunteers in an organisation 
wants to assist the organisation by perhaps getting a staff member of theirs to do some work for the organisation. 

Mr W.J. Johnston: But then they are employed by the staff member—see what I mean? 

Mr P.A. KATSAMBANIS: No, the minister should hear me out, and then we will play on the wording; we will try 
to get a conclusion. I would like to think that we will get a logical conclusion, but we do not know sometimes when 
we apply these to individual circumstances. It is good to test it here, rather than spend time in court. 

Mr W.J. Johnston: Damn lawyers; that is the problem! 

Mr P.A. KATSAMBANIS: Yes, I am trying to save people money. 

One of the volunteers says, “We have a job that needs to be done. I have a guy who works for me. I’ll pay him to come 
and tend the bar or repair the lights.” That is a relatively common scenario. It is pro bono help. Clause 5(8) states — 

volunteer association means a group of volunteers working together for 1 or more community purposes — 

That is okay. We know that — 

where none of the volunteers, — 

This is where the catch is — 

whether alone or jointly with any other volunteers, employs any person to carry out work for the volunteer 
association. 
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The question is whether confusion is created by the phrase “alone or jointly” in the scenario that I pointed out 
when one of the volunteers says, “I’ll get the guy who does odd jobs for me to tidy up the storeroom on Tuesday 
afternoon because he won’t be very busy”, or, “I’ll get the guy who does odd jobs for me to come and man the bar 
on Saturdays. Don’t you worry about it. It’s all okay. It’s my donation to the club.” If the employer of that person 
sends them on an errand, that employer should be treated as a PCBU. I have no problem with that. I want to know 
whether that then makes the other volunteers also liable through the association to be a PCBU, because in those 
circumstances one of the volunteers got one of his staff in to do the work. That is where the confusion is. I think 
the minister understands where I am coming from. I am not trying to be tricky. All I am saying is that groups have 
all sorts of loose arrangements and they may end up being inadvertently captured under this legislation. I argue 
that one construction of subclause (8) would deem all volunteers to fall under the definition of a PCBU in those 
circumstances, which I think would be an unintended consequence. 

Mr W.J. JOHNSTON: What a very interesting question. The reality is that each case will be judged on its own 
merits. I am reminded of the workers’ compensation case that occurred in the federal public service when a woman 
claimed workers’ compensation for having had sex on a work retreat. 

Mr P.A. Katsambanis: I think it was the injury caused during sex. 

Mr W.J. JOHNSTON: Yes. The point is that the courts sometimes make unexpected decisions. This legislation 
has been in operation for over a decade in other jurisdictions and the circumstance the member has outlined is not 
known to any of us. Clearly, it is hard to say what the precedents are. Remember, this is not a unique definition; 
we have simply lifted the definition. I am sure we could all come up with hypothetical challenges that are difficult 
to answer, but the good news is that whatever those hypothetical circumstances are and however difficult the 
answers may be, they have not occurred in over a decade in any other jurisdiction, and the challenge is the same 
in those jurisdictions as it will be in Western Australia. 

I make the point that if I employ a person and I direct them to do something in premises that are not mine, my 
obligation to them remains because they are still my employee. If I direct someone to tidy up the shed of 
a volunteer organisation, I am still the employer and must provide a safe workplace. Equally, as I said in answer 
to the member for Darling Range, a volunteer group will still have a duty of care to members of the public in 
the same way as any other member of the public, so they would want to have their public liability insurance in 
good order anyway. 

Mr P.A. Katsambanis: Except you understand that the duty of care is very different from the specific duties under 
the bill. 

Mr W.J. JOHNSTON: Sure, but in the case of a worker who is directed to do work, there is no question. That is 
why I used the example of that public service matter. It sounds extraordinary, yet the courts found the injury to be 
connected to her employment. The courts will always interpret these things wildly—widely, not wildly! 

Mr P.A. Katsambanis: I think the first word you used was more accurate. 

Mr W.J. JOHNSTON: Nonetheless, I do not think it will be a big issue because for over a decade it has not been 
an issue anywhere else. 

Mr D.T. REDMAN: Subclause (5) states — 

A local government member does not conduct a business or undertaking. 

Does a “member” refer to a local government councillor or simply a worker in a local government organisation, 
and, by extension, is local government subject to these laws? 

Mr W.J. JOHNSTON: A local government member is defined on page 7. It states — 

local government member means — 

(a) a member of the council of a local government, or of the council of a regional local government, 
acting in that capacity; or 

(b) a member of the governing body of a regional subsidiary acting in that capacity, if the member 
was appointed to the governing body in their capacity as a member of the council of a local 
government involved in the formation of the regional subsidiary; 

The member can see that it is clearly focused on elected members. In the same way as a minister does not run 
a department, neither does an elected member run a local government. That exclusion is there to make it absolutely 
clear that an elected councillor is not a PCBU. 

Mr D.T. REDMAN: A group of volunteers in the organic sector called World Wide Opportunities on Organic 
Farms—WWOOF—work around the world for board and accommodation. I assume they are working on businesses 
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that have activities and that they would be captured even though they are volunteers. I take the minister’s nod as 
a yes. 

Mr V.A. CATANIA: I refer to people who work for the dole through an employment agency. The Carnarvon Heritage 
Group has a caretaker who is contracted through an employment agency to work for the dole for 20 hours a week. 
Is the board of that volunteer organisation a party to this legislation? 

Mr W.J. JOHNSTON: Sometimes hypothetical questions are difficult to answer but the question would be 
whether it is the agency that provides the work-for-the-dole people or the person who has control over the location. 
It would depend on the specific facts. There is no question that work-for-the-dole people are intended to be covered 
by the legislation. 

Mr V.A. CATANIA: Is it not the board of the volunteer group in that situation? 

Mr W.J. Johnston: It is hard to say because the facts in one case might be different from those in another. 

Mr V.A. CATANIA: I accept that. However, ultimately, the employment agency is responsible for the person’s 
insurance, for example. My understanding is that the board must have insurance to protect the people who are on 
that site. Does this new legislation cover the volunteer board? 

Mr W.J. JOHNSTON: Again, it is very hard to answer hypotheticals, but, potentially, yes. Remember, we 
are focused on the workers. People who have workers on their workplace need to fulfil their obligations. 
Tragically, there were 17 workplace-related deaths last financial year, which is too many. The point is that 
there are 1.1 million workers. I expect that a volunteer organisation that has people coming to the workplace 
to work for the dole will make sure that they are not unnecessarily exposed to hazards. It is not an unreasonable 
request. Given that it is not unreasonable, I expect most people are doing it every day anyway, in which case 
the chances of a severe event occurring are very, very remote. I do not know what the rules are for the 
commonwealth government’s arrangements. It may well already have arrangements in place that, regardless 
of where a work-for-the-dole person is placed, the responsibility under the commonwealth rules might fall 
back to the placement agency in any case. It is very hard for me to answer that question, but I make it clear 
that we are focused on workers and we do not apologise for that. If a person has work-for-the-dole people 
coming to their workplace to do heritage restoration or whatever, they should make sure that they have a safe 
workplace, because it would be just as big a tragedy—or perhaps even bigger—to have a work-for-the-dole 
person crushed by a piece of equipment as it would to have a skilled tradesman crushed in the exact same 
circumstance. As I say, it is perhaps even more so. So, yes, the obligations under the act would probably apply. 
I am not trying to say that they would not, but it would depend on the circumstances and it may be that it 
applies to the agency partner. 

Mr V.A. CATANIA: I wanted the minister to clarify that because I am the chair of a group — 

Mr W.J. Johnston: We’ll do you first! 

Mr V.A. CATANIA: — that has a lot of ageing infrastructure. 

Mr P.A. Katsambanis: I think there’s going to be a lot of scrutiny coming. 

Mr V.A. CATANIA: Yes, I know. There is a concern and a sense of urgency now to make sure that it is compliant 
and safe. A lot of volunteer groups out there have volunteers who do it for the right reasons but do not have funds. 
We do not have the funds to fix water tanks that are hanging over people’s heads or an unsafe jetty that is owned 
by the government but which we manage. There is a lot of complexity when it comes to volunteer organisations. 
I think that is another issue that perhaps needs to be highlighted to a lot of volunteer organisations. I said earlier 
that small businesses need to be aware of their obligations, especially under this legislation, but perhaps the 
department could also cater for volunteer groups to make sure that they lift that bar to ensure that their workers or 
volunteers are safe when they go to help out. 

Clause put and passed. 

Clause 6: Meaning of supply — 

Mr P.A. KATSAMBANIS: I will surprise members in a minute. I offer this by way of comment and the minister 
can choose to respond if he wants to. At a briefing organised by the minister’s office we were told that the only 
substantive change to this clause from the model law was to add the word “loan” to subclause (1). For all intents 
and purposes, I ask the rhetorical question: why was that not included in the model law? Obviously, we are dealing 
with supply, and ordinarily a supply will come with a lease or sort of hire arrangement, but we do know that, 
particularly in trades, people borrow from each other by way of a loan. A painter who needed an extra spray gun 
could borrow one from a fellow painter they might have met at the paint shop rather than buy or hire one. I think it 
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makes sense in all of the circumstances. For completeness, I add that to the record so people know that that is 
unique to Western Australia and not part of the model law. 

Mr W.J. Johnston: Indeed. 

Clause put and passed. 

Clause 7: Meaning of worker — 
Mr P.A. KATSAMBANIS: Clause 7 provides the definition of “worker”. Again, the definition is relatively well 
established, except that a provision has been added to subclause (2) that is specific to WA. Clause 7(2) states — 

For the purposes of this Act, a police officer is — 
(a) a worker of WA Police; and 
(b) at work throughout the time when the officer is on duty or lawfully performing the functions of 

a police officer, but not otherwise. 
I just want to clarify the use of the words “a police officer is”. Is it correct that for the purposes of this legislation, 
non-sworn police staff are deemed to be police officers? 
Mr W.J. JOHNSTON: No, that is not correct. Until now, under the Occupational Safety and Health Act, police 
officers have not been considered to be employees, which is the word used under the current act. Non-sworn officers 
are already covered because they are employees. It is only police officers. The member is good friends with the 
WA Police Union. I do not mean that in a disrespectful way; I try to be a good friend of the police union too. 
Mr P.A. Katsambanis: We all are. I think we are all good friends with them. 
Mr W.J. JOHNSTON: I am sure. But as the member knows, they are not employees because they have 
a commission. Therefore, because the current act says “employee”, police officers are excluded, but other servants 
of the police service are included because they are already employees. We do not have to define them because they 
are already covered. Police are covered in the other states, including while they are doing covert ops, whereas we are 
excluding covert ops. We are defining police separately to make clear what we are talking about. Because police are 
always police officers—it will always concern them—we also have to define when this legislation will concern them. 
When they are at work is pretty clear—it is throughout the time that the officer is on duty—but, as the member 
knows, police officers often perform their functions even when they are not on duty, so we include that as well. 
Mr P.A. KATSAMBANIS: I definitely understand the intention, but it was good to have it clarified. I daresay the 
wide drafting of the term would incorporate police staff anyway, even though they are already brought into the 
act. I understand the intention with this provision is to create a workplace for sworn police officers so that 
workplace can be covered by this legislation. That is a positive, and I do not question that in any way. 
Clause put and passed. 
Clause 8: Meaning of workplace — 
Mr D.T. REDMAN: I assume from the broad way in which this clause is written that a broad definition of 
“workplace” applies and that someone travelling in their vehicle or offsite could be in a workplace; they do not have 
to be in what we might call a traditional building, facility or industrial area. As long as the person is working and 
their workplace entails them doing that, they are covered. I take the minister’s nod as being affirmation. 
Mr W.J. JOHNSTON: The member is right. It is very similar to the current arrangements; it just makes sure it is 
clear that drivers and others the member talked about are covered. The whole idea is that wherever a person works 
is a workplace. 
Clause put and passed. 
Clauses 9 to 26 put and passed. 
Clause 26A: Duty of persons conducting businesses or undertakings that provide services relating to work 
health and safety — 
Mr P.A. KATSAMBANIS: I can understand the confusion. There was a period—I do not know whether it 
continues—when in the commonwealth Parliament the capital letters came before the substantive section, so we 
ended up with sections 26A, 26B and 26BAX, or whatever it was, before 26. I think it still applies. I have not 
looked at commonwealth acts for a while.  
The SPEAKER: That is what confused me.  
Mr P.A. KATSAMBANIS: I can understand the confusion. Just to start with this clause, I have a number of 
questions on it. Is this a unique clause to WA, given it is 26A, or is it one of those clauses added to the model law 
as it kept developing throughout the processes?  
Mr W.J. JOHNSTON: This is a provision that was suggested by the ministerial advisory panel.  
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Mr P.A. KATSAMBANIS: The clause outlines the duties of persons conducting businesses or undertakings that 
provide services relating to work health and safety. That is for all the people out there who provide advisory work—
put the shingle up and say, “Here we are, our business or undertaking is that we will help with your work health 
and safety.” It is extremely important, especially for small and medium businesses because they rely on contractors 
to bring in the contractors. There is a definition of what WHS services mean. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 834.] 
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